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the current FIDIC rules.

The Importance of Getting it Correct!
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Arbitration is a contractually agreed dispute resolution mechanism and it is 

therefore very important to have the correct wording in the contract.

Conducting an efficient arbitration starts with drafting an effective 

arbitration clause

A poorly drafted arbitration clause may:

 Lead to parallel proceedings in different jurisdictions

 Lead to challenges to the tribunal’s substantive jurisdiction

 Affect the chances of successfully enforcing an award

 Bind the parties to an unnecessarily expensive or lengthy procedure

Drafting Arbitration Clauses

How to draft an effective international arbitration clause
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7 Key Factors When 

Drafting Arbitration Clauses

How to draft an effective international arbitration clause
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Institutional or Ad Hoc Arbitration?

Arbitral Institution (if any) and its Rules

Scope of the Arbitration Clause

Seat of the Arbitration

Law Governing the Arbitration

Appointment of Arbitrators

Confidentiality
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Institutional v Ad Hoc Arbitration
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Institutional Arbitration: Ad Hoc Arbitration:

 conducted pursuant to (skeletal) 

institutional rules

 overseen by [non-governmental] administrative 

body with various supervisory functions (e.g., 

selection of arbitrators, arbitrator 

compensation)

 extent of institutional involvement varies

 conducted by arbitrators and parties

 without being administered by an arbitral 

institution, relying only on national arbitration 

legislation

 often conducted without pre-existing set of 

rules, which may be difficult to agree upon 

once dispute arises (although some such rules 

exist, such as UNCITRAL Arbitration Rules)

 Respondent can create more delays
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Institutional v Ad Hoc Arbitration (continued)
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Rules Play a Key But Incomplete Role

 Leading arbitral institutions have procedural rules that parties incorporate by reference 

 National law and institutional rules provide a basic framework, ensuring fundamental procedural rights

 Otherwise, parties are free to agree on procedure. If parties cannot agree, arbitrators enjoy wide 
discretion

 Typically, where the parties have not otherwise agreed, the arbitral institution will:

– select the arbitrator(s)

– resolve challenges to arbitrator(s)

– serve the Request for Arbitration and other submissions

 Most institutional arbitration rules address:

– Basic procedural framework and timetable

– Filing and service of the request for arbitration

– Filing and service of the reply and 
counterclaim(s)

– Disposition of jurisdictional challenges

– designate place of arbitration

– fix the fees and costs

– Written submissions

– Evidentiary hearings

– Provisional measures

– Timetable for an award

– Formalities of and procedures for making awards
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Institutional v Ad Hoc Arbitration (continued)
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Institutional Arbitration: Ad Hoc Arbitration:

Relative Advantages

 Case management – reduces risks of 

procedural breakdowns, particularly at the 

outset, and of technical defects in the arbitral 

award

 Default rules on multiple important issues (e.g., 

majority votes, finality of award, corrections, 

competence-competence)

 Provides framework for appointment of 

arbitrators and challenges to arbitrators

 Avoids problems with the arbitrators’ fees

 May enhance the likelihood of voluntary 

compliance and judicial enforcement

Relative Advantages

 Can be more flexible and more readily 

customised

 Can be less expensive (avoids 

institutional fees)

 Can be more confidential than institutional 

arbitration

 Increasing number of experienced practitioners 

and arbitrators increases confidence in 

proceeding without an institution

 Some courts (e.g. China) do not recognise ad 

hoc proceedings with no named administering 

arbitration institution
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Arbitral Institution (if any), and its Rules
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Institution Arbitration Clauses

 The starting point can be the model arbitration 

clause of the chosen institution

– ICC: www.iccwbo.org

– SIAC: www.siac.org.sg

– LCIA: www.lcia-arbitration.com

– HKIAC: www.hkiac.org

– AAA: www.adr.org

 It may be necessary or desirable to amend the 

institution’s clause. Proceed with caution.

 Does the clause properly name the intended 

institution and its rules?
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Arbitral Institution (if any), and its Rules
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 International Chamber of 

Commerce (“ICC”)

 Singapore International 

Arbitration Centre (“SIAC”) 

 London Court of International 

Arbitration (“LCIA”)

 China International Economic 

And Trade Arbitration 

Commission (“CIETAC”)

 Hong Kong International 

Arbitration Centre (“HKIAC”)

 American Arbitration 

Association (“AAA”/“ICDR”)

 International Centre for 

Settlement of Investment 

Disputes (“ICSID”)

Choosing the Institution

 Get the name right

 Reputation and experience

 Rules

 Independence
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Some Key Arbitral Institutions
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Key Features Model Clause

ICC • Established in Paris in 1923

• Terms of reference 

procedure

“All disputes arising out of or in connection with the present contract shall be finally settled 

under the Rules of Arbitration of the International Chamber of Commerce by one or more 

arbitrators appointed in accordance with the said Rules.”

LCIA • Founded in 1892

• LCIA India operated from 2009 

to 2016 with India-specific 

rules

• Fees based on hourly rates, 

not sums in dispute

• No institutional review of draft 

awards

“Any dispute arising out of or in connection with this contract, including any question regarding its 

existence, validity or termination, shall be referred to and finally resolved by arbitration under the 

LCIA Rules, which Rules are deemed to be incorporated by reference into this clause.

The number of arbitrators shall be [one/three].

The seat, or legal place, of arbitration shall be [City and/or Country].

The language to be used in the arbitral proceedings shall be [ ].

The governing law of the contract shall be the substantive law of [ ].”

HKIAC • Established in 1985

• India has agreed to enforce 

awards rendered in arbitrations 

seated in Hong Kong and 

China 

• Members of secretariat can act 

as tribunal secretary

• ‘Light-touch’ approach to 

administration

“Any dispute, controversy, difference or claim arising out of or relating to this contract, including the 

existence, validity, interpretation, performance, breach or termination thereof or any dispute 

regarding non-contractual obligations arising out of or relating to it shall be referred to and finally 

resolved by arbitration administered by the Hong Kong International Arbitration Centre (HKIAC) 

under the HKIAC Administered Arbitration Rules in force when the Notice of Arbitration is 

submitted.

The law of this arbitration clause shall be ... (Hong Kong law). *

The seat of arbitration shall be ... (Hong Kong).

The number of arbitrators shall be ... (one or three). The arbitration proceedings shall be conducted 

in ... (insert language).”
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Scope of the Arbitration Clause
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What Can the Arbitrator Decide?

 Scope of the arbitration agreement defines the jurisdiction of the arbitrators

 Broad scope v. narrow scope

 Some courts hold that “arising under” language does not encompass tort, statutory or other non-

contractual claims

 Specific exclusions possible for particular types of claims, e.g. enforcement of IP rights, pricing 

adjustments, etc.

 Are all relevant agreements covered by the arbitration clause? “All disputes relating to 

this Agreement...”
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Seat of the Arbitration
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Why is the seat critical? Preferred seat?

 Applicability of NY Convention

 Exclusive forum for annulment actions

 Exclusive forum for judicial appointment / 

removal of arbitrators

 Standards of arbitrator’s independence and 

impartiality

 Enforcement of arbitration agreement

 Judicial support for arbitral process (e.g. 

provisional measures, disclosure)

 Effect on selection of presiding arbitrator, 

arbitral procedures, choice of law

 Country that has implemented the NY 

Convention

 With national legislation hospitable to and 

supportive of international arbitration:

– enforceability of arbitration agreements

– freedom of parties to choose counsel and 

arbitrator(s)

– minimal judicial review of awards

– minimal supervision of arbitrators; no 

interlocutory judicial interference

– court assistance in aid of arbitration

 Appropriate logistics / infrastructure

 Beneficial or neutral forum for particular party
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 Should the governing law of the arbitration agreement be that of the substantive law of the contract or 

the law of the seat of the arbitration?

 SulAmerica Cia Bacuibak De Seguros S.A. and others v Enesa Engenharia S.A. [2012] 1 Lloyd’s Rep 

671 cf. FirstLink Investments Corp Ltd v GT Payment Pte Ltd and others [2014] SGHCR 12

Law Governing the Arbitration
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Reference should be made to the governing law of the arbitration agreement

Drafting International Arbitration Agreements 

“…The arbitration agreement shall be governed by [    ] law ...”
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Appointment of Arbitrators

16How to draft an effective international arbitration clause

Choosing the Arbitrator(s) Number of Arbitrators

The Single Most Important Decision

 Arbitration is only as good as the arbitrators

 Arbitrators’ legal and cultural backgrounds 

have vital effect on procedures and 

decision-making

 Partisan co-arbitrators

 Disengaged / unavailable arbitrators

 Choice of co-arbitrator influences choice of 

presiding arbitrator

 Agree on the number of arbitrators (1 or 3; not 

2, 4, 5)

 Unless disputes are likely to be small, it is 

generally preferable to have three arbitrators

 Possibility of tiered approach (1 arbitrator for 

small disputes; 3 arbitrators for larger disputes 

(e.g., >$3 million)

 Agree on procedure to appoint chair

 Consider the institutional default rule – the 

leading institutional and UNCITRAL Rules 

contain acceptable procedures for the 

appointment of arbitrators
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Appointment of Arbitrators (continued)
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Arbitrator Qualifications and Selection

 Possible to agree that the arbitrators should have particular legal expertise, industry / 

technology-specific experience, nationality, language skills, and other qualifications (or selected 

by third party appointing authorities (institutes, etc.))

 IMPORTANT:

– Be sure that qualifications are appropriate for all potential disputes that could arise

– Be careful not to unduly restrict the pool of potential arbitrators

 Consider nationality requirement for presiding / sole arbitrator

 General requirements of neutrality / independence and impartiality – policed by disclosure 

obligations
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Confidentiality
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Rules Play a Key But Incomplete Role

 Not necessarily provided by national law

 Provided for by some arbitral rules

 What is confidential? Regulatory limits (e.g., SEC requirements)?

 Consider need for separate confidentiality undertaking covering:

– fact of dispute / arbitration

– information disclosed during arbitration

– arbitration award

– settlement discussions

“The parties to an arbitration shall keep the arbitration confidential and shall not disclose to any 

person, other than those necessary to the proceedings, the existence of the arbitration, any 

information submitted during the arbitration, any documents submitted in connection with it, any oral 

submissions or testimony, transcripts, or any award unless disclosure is required by law or is 

necessary for permissible court proceedings, such as proceedings to recognize or enforce an award.”

 UK, Singapore – confidentiality in arbitration proceedings implied under the common law

 Australia – no implied confidentiality obligations in arbitration proceedings
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Multi-Tier Clauses
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Pre-Arbitration ADR Clause

Possible provisions

“All disputes relating to this Agreement shall be referred to management representatives of the parties for 

resolution. If such representatives are unable to resolve any dispute(s) referred to them within [30] days 

of referral, either party may submit such dispute(s) to arbitration in accordance with the provisions of 

Article [_] hereof.”

“In the event of any dispute, controversy or claim arising in any way out of or in connection with this 

Agreement, the parties shall attempt in the first instance to resolve such Dispute through 

amicable discussion. If the Dispute is not resolved through such amicable discussion within 30 days of 

a notice of the Dispute being given or such longer period as the parties agree to in writing, then any party 

may refer the dispute for final resolution by arbitration.”

HSBC Institutional Trust Services (Singapore) Ltd v Toshin Development Singapore Pte Ltd [2012] 

SGCA 48

 Singapore courts are willing to enforce “friendly negotiation” and “good faith endeavour to 

agree” clauses
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Common Pitfalls – Badly 

Drafted Clauses

How to draft an effective international arbitration clause 20

Badly Drafted Clauses

“For all claims or disputes arising out of this 

agreement which could not be amicably settled 

between the parties, is competent the arbitrage 

for export trade at the Federal Chamber of 

Commerce in Beograd. In the case that the buyer 

is accused, the Chamber of Commerce in New 

York is competent.”

“All disputes arising in connection with the 

present agreement shall be submitted in the first 

instance to arbitration. The arbitrator shall be a 

well-known chamber of commerce (like the 

International Chamber of Commerce) designated 

by mutual agreement between buyer and seller.”
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Common pitfalls – Badly Drafted Clauses (continued)
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Badly Drafted Clauses – more real life examples

“All disputes or difference whatsoever arising between the parties out of or relating to the construction, 

meaning and operation or effect of this contract or breach thereof shall be settled by arbitration in 

accordance with the International Rules of Arbitration and the award shall be made in pursuance thereof 

shall be binding on both parties. The venue of arbitration proceedings will be in Singapore. The contract 

shall be governed and construed by English law.”

“Any dispute arising out of or in connection with this Agreement, including any question regarding its 

existence, validity or termination, shall be referred to executive representatives of the Parties for 

settlement through friendly consultations …. In case no agreement can be reached through consultation 

within 40 days …, the dispute may be submitted to arbitration for settlement by either Party. Any and all 

such disputes shall be finally resolved by arbitration before the Singapore International Arbitration Centre 

in accordance with the Rules of Arbitration of the International Chamber of Commerce then in effect and 

the proceedings shall take place in Singapore and the official language shall be English.”
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Common pitfalls – “pathological” clauses
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Insigma Technology Co Ltd v Alstom Technology Ltd [2009] 3 SLR(R) 936

 The Singapore Court upheld a “hybrid” arbitration clause which provided that all disputes should be 

resolved “by arbitration before the Singapore International Arbitration Centre in accordance with the 

Rules of Arbitration of the International Chamber of Commerce”.

 Insigma failed in its application to set aside an award rendered by an eminent three-member tribunal 

in an arbitration that was administered by the SIAC applying the ICC Arbitration Rules.

 Insigma had argued before the arbitral tribunal and the Singapore High Court and Court of Appeal that 

the “hybrid” arbitration clause was invalid and void for uncertainty.
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